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The Constitutional Court of the Republic of Lithuania

PROBLEMS OF LEGISLATIVE OMISSION
IN CONSTITUTIONAL JURISPRUDENCE

Questionnaire

For the XIVth Congress of the Conference of European Constitutional Courts

1. PROBLEMATICS OF LEGAL GAPS IN THE SCIENTIFIC LEGAL DOCTRINE.

1.1. The concept of the legal gap.

Provide with a short review of the positions of scientists and specialists of law of your country on
legal gaps (how the legal gap is described, what are the sorts of legal gaps (for example, the
indetermination of legal regulation, /acuna legis, legal vacuum, legislative omission, etc.); does the
scientific legal doctrine consider the reasons of appearance of legal gaps, the problem of real and
alleged legal gaps and the peculiarities of gaps in public and private law and positive and negative
consequences of legal gaps, etc.?)

1.2. The concept of legislative omission.
Are the legal gaps which are prohibited by the Constitution (or legal regulation of higher power)
distinguished in the scientific literature? What is the prevailing concept of legislative omission as a

sort of the legal gap in the scientific legal doctrine?

"In the procedure of preparation of the draft questionnaire, the concept of the legislative omission set forth in the
decision of the Constitutional Court of the Republic of Lithuania of 8 August 2006 was followed. The decision is attached
to the draft questionnaire. In the said decision, legislative omission is understood as a legal gap prohibited by the
Constitution (or any other legal act of higher power). Various aspects of the constitutional concept of the legal gap and
legislative omission are revealed in Items 4.3-9.2 of Chapter Il of the reasoning part of the said decision.
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1.3. The concepts of the Constitutional Court or the corresponding institution which
implements the constitutional control (hereinafter referred to as the constitutional court) as
a "negative” and “positive” legislator.

What is the prevailing concept of the mission of the constitutional court as a judicial institution in
the scientific legal doctrine of your country? The constitutional court as a “negative legislator”. The
concept of the constitutional court as a “positive legislator”. Problems of the influence of the
jurisprudence of the constitutional court on law-making? Does the scientific legal doctrine consider
the activity of the constitutional court when the constitutional court investigates and assesses legal
gaps as well as the influence of the decisions of the constitutional court regarding filling in the said
legal gaps? Was the naming of the activity of the constitutional court as the one of “activism”,

“moderation” and “minimalism” reasoned on the basis of such decisions?

2. CONSOLIDATION OF CONTROL OF THE CONSTITUTIONALITY OF THE
LEGISLATIVE OMISSION IN THE CONSTITUTION, THE CONSTITUTIONAL
JURISPRUDENCE AND OTHER LEGAL ACTS OF THE COUNTRY

2.1. The constitution in the national legal system.

Present the model of the hierarchical pyramid of your national legal acts (for example, in the
Republic of Lithuania no national legal acts may be in conflict with the Constitution, while laws and
other legal acts adopted by the Seimas or acts of the Government or the President of the Republic
may not be in conilict with constitutional laws, etc). The place and importance of the constitution in
the national legal system. What concept of the constitution as the highest law is developed by the
constitutional court? The concept of the constitution as explicit and implicit legal regulation. Is the

constitution considered as law without gaps in the constitutional jurisprudence?

2.2. The expressis verbis consolidation in the constitution concerning the jurisdiction of the

constitutional court to investigate and assess the constitutionality of legal gaps.

What legal acts (constitutional, organic laws, laws adopted by referendum, ordinary laws,
regulations of the parliament, international agreements, laws of the subjects of the federation,
substatutory acts, as well as laws adopted before coming into force of the constitution and other
legal acts) are directly named as the object of the constitutional control? Does the constitution of
your country establish expressis verbis that the constitutional court investigates and assesses the
constitutionality of gaps (legislative omission) in the legal regulation? Does the constitution provide

for any special procedures for the investigation of legislative omission?

2.3. Interpretation of the jurisdiction of the constitutional court to investigate and assess the

constitutionality of legal gaps in the constitutional jurisprudence.
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The constitutional court as the official interpreter of the constitution. Has the constitutional court
revealed in more detail its powers, which are explicitly entrenched in the constitution, to investigate
and assess legislative omission? What are the grounds for the conclusions about the implicit
consolidation in the constitution regarding the competence of the constitutional court to investigate
and assess the legislative omission? Has the constitutional court formed the doctrine of

consequences of stating the existence of legislative omission? If yes, describe it.

2.4. The establishment, either in the law which regulates the activity of the constitutional
court or in other legal act, of the jurisdiction of the constitutional court to investigate and
assess the constitutionality of legal gaps.

The powers of the constitutional court (provided for in the law which regulates the activity of the
constitutional court or other legal acts (if it is not directly established in the constitution)) to
investigate and assess legal gaps in the legal regulation established in laws and other legal acts.
Does this law (or other legal act) provide for any special procedures for investigation into legal
omission? If yes, describe them briefly. What decisions, under this law or other legal act, does the
constitutional court adopt after it has stated the existence of the legislative omission? Does the
said law or legal act provide as to who and how one must remove the legislative omission? Is it

provided for in other laws and legal acts (for example, the regulation of the parliament)?

3. LEGISLATIVE OMISSION AS AN OBJECT OF INVESTIGATION BY THE
CONSTITUTIONAL COURT

3.1. Application to the constitutional court.
What subjects may apply to the constitutional court in your country? Can they all raise the question

of legislative omission?

3.2. Legislative omission in the petitions of the petitioners.

May the petitioners who apply to the constitutional court ground their doubts on the constitutionality
of the disputed law or other act on the fact that there is a legal gap (legislative omission) in the said
law or act? What part of the petitions received at the constitutional court is comprised of the
petitions, wherein the incompliance of the act with the constitution is related to the legislative
omission? What subjects, who have the right to apply to the constitutional court, relatively more
often specify in their petitions the legislative omission as the reason of the act's being in conflict
with the constitution? Are there any specific requirements provided for as regards the form,
contents and structure of the applications concerning the unconstitutionality of the legislative
omission? If yes, describe them. Are they established in the law which regulates the activity of the

constitutional court or are they formulated in the constitutional jurisprudence?
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3.3. Investigation of legislative omission on the initiative of the constitutional court.

Does the constitutional court begin the investigation of the legislative omission ex officio on its own
initiative while considering the petition and upon what does it ground it (if the petitioner does not
request to investigate the question of the legislative omission)? Specify more typical cases and

describe the reasoning of the court in more detail.

3.4. Legislative omission in laws and other legal acts.

Does the constitutional court investigate and assess the gaps of legal regulation only in laws or in
other legal acts as well (for example, international agreements, substatutory acts, etc.)? Does
legislative omission mean only a gap in the legal regulation that is in conflict with the constitution,
or a gap in the legal regulation that is in conflict with legal regulation of higher power as well (for
example, when an act of the government does not include the elements of the legal regulation
which, under the constitution or the law which is not in conflict with the constitution, are
necessary)? Is it possible to perceive legislative omission in the case of delegated legislation,
when the notion “may” (“has the right") is used while delegating, while the regulation established in

the substatutory act includes only part of said delegation?

3.5. Refusal by the constitutional court to investigate and assess legal gaps.

How does the constitutional court substantiate its refusal to investigate and assess the
constitutionality of a gap in legal regulation (absence of direct reference concerning such
investigation in the constitution and the laws, the doctrine of “political questions”, the respect to the

discretion of the legislator in law-making, etc.)?

3.6. Initiative of the investigation of the “related nature”

Can the constitutional court which does not investigate into legislative omission carry out the
‘related nature” investigation in constitutional justice cases? Are such investigations begun upon
the request of a petitioner or on the initiative of the court? Were such investigations related to the

protection of the constitutional rights and freedoms?

4. INVESTIGATION AND ASSESSMENT OF THE CONSTITUTIONALITY OF
LEGISLATIVE OMISSION

4.1. Peculiarities of the investigation of legislative omission.

The peculiarities of the investigation of the legislative omission while implementing a priori control
and a posteriori control. Do the problems of legislative omission arise also in the constitutional
justice cases concerning the competence of public power institutions, the cases concerning the

violated constitutional rights and freedoms, etc.? The peculiarities of the investigation and



assessment of legislative omission in the constitutional justice cases concerning the laws which
guarantee the implementation of the rights and freedoms (civil, political, social, economical and
cultural) of the person. The peculiarities of the investigation of the legislative omission in the laws
and other legal acts which regulate the organisation and activity of public power. The peculiarities
of investigation and assessment of legislative omission in substantive and procedural law. The
particularity of investigation of legislative omission in private and public law. The particularity of
investigation of legislative omission in the verification of the constitutionality of international
agreements. When answering these questions, indicate the constitutional justice cases with more

typical examples.

4.2. Establishment of the existence of legislative omission.

Specify the criteria formulated in the jurisprudence of the constitutional court of your country, on
the grounds whereof gaps in the legal regulation may and must be recognized as unconstitutional.
Does the constitutional court investigate only the disputed provisions of a law or other legal act?
Does the constitutional court decide not to limit itself with only autonomous investigation of the
content of the disputed provisions (or disputed act) but to analyse it in the context of the whole
legal regulation established in the act (or even that established in the system of acts or the whole
field of law)? Can the constitutional court investigate and assess legislative omission of the legal
regulation that used to be valid in the past? Does the constitutional court state the existence of
gaps in the legal regulation which used to be valid in the past, when it analyzes the development of
the disputed provisions (disputed act)? Does the constitutional court, when identifying the
legislative omission, investigate and assess only the content and form of the legal regulation or

also the practise of the implementation of the legal regulation?

4.3. The methodology of revelation of legislative omission.

Describe the methodology of revelation of legislative omission in the constitutional jurisprudence:
what methods and their combinations does the constitutional court apply while revealing legislative
omission? How much importance falls upon grammatical, logical, historical, systemic, teleological
or other methods of interpretation in stating the existence of legislative omission? Does the
constitutional court, while investigating and assessing legislative omission, directly or indirectly
refer to the case-law of the European Court of Human Rights, the European Court of Justice, other

institutions of international justice and constitutional and supreme courts of other countries?

4.4, Additional measures.
Does the constitutional court, after having stated the existence of the legislative omission, and if it
is related to the protection of the rights of the person, take any action in order to ensure such

rights? If yes, what are these actions?



4.5. The constitutional court investigates legislative omission as an element of the investigation of
the case of constitutional justice, but it does not assess its constitutionality.

Is a gap of in legal regulation (legislative omission) stated in the reasoning part of the ruling of the
constitutional court and is the attention of the legislator (other subject of law-making) drawn to the
necessity to fill in the gap (legislative omission); is an advice set forth to the legislator (other
subject of law-making) on how to avoid such deficiencies of legal regulation (are there any
specified criteria of a possible legal regulation and recommended deadlines for the adoption of the
amendments)?

Does the constitutional court set forth in the reasoning part of its decision how the legal regulation
is to be understood so that it would not include the legislative omission, by this essentially
changing the existing legal regulation (actually by supplementing it)?

Does the constitutional court state the existence of legislative omission or other gap in the legal
regulation in the reasoning part of its decision and does it specify that such inexistence of the legal
regulation is to be filled in when courts of general jurisdiction apply the general principles of law?

Does the constitutional court apply other models of assessment and filling in legislative omission?

4.6. Assessment of legislative omission in the resolution of the constitutional court
decision.

The constitutional court, after it has stated the existence of the legislative omission in the reasoning
part of the decision, in the resolution of the decision performs the following:

a) recognizes the law (other legal act) as being in conflict with the constitution:

b) recognizes the provisions of the law (other legal act) as being in conflict with the constitution:

c) leaves the act (provisions thereof) to be in effect and at the same time recognizes the failure to
act by the legislator (other subject of law-making) as unconstitutional by specifying the time period
in which, under the constitution, the obligatory legal regulation must be established:

d) states the duty of the legislator (other subject of law-making) to fill in the legal gap (by specifying
or without specifying the filling in of the legal gap);

e) states the existence of a gap in the legal regulation and points out that it may be filled in by
general or specialized courts;

f) obligates courts of general jurisdiction and specialized courts to suspend the consideration of the
cases and not to apply the existing legal regulation until the legislator (other subject of law-making)
fills in the gap;

g) states the existence of the gap in the legal regulation without drawing direct conclusions or
establishing any assignments;

h) applies other models of assessment of legislative omission.



4.7. The “related nature” investigation and decisions adopted.

What is typical for the “related nature” investigation carried out in the constitutional justice cases by
the constitutional court which does not investigate the legislative omission? The peculiarities of
decisions adopted in such cases. When answering this question, point out the constitutional justice

cases with more typical examples.

4.8. Means of the legal technique which are used by the constitutional court when it seeks
to avoid the legal gaps which would appear because of the decision whereby the law or
other legal act is recognized as being in conflict with the constitution.

What means of the legal technique are used by the constitutional court when it seeks to avoid the
legal gaps which would appear because of the decision whereby the law or other legal act is
recognized as being in conflict with the constitution? Postponement of the official publishing of the
constitutional court decision. Establishment of a later date of the coming into force of the
constitutional court decision. Statement by the constitutional court that the investigated act
complies with the constitution temporarily, at the same time specifying that in case that the act is
not amended till certain time, it will be in conflict with the constitution. Recognition of the act as
being in confiict with the constitution due to the legislative omission, without removing such act
from the legal system. Interpretation of the act (provisions thereof) which complies with the
constitution, in order to avoid the statement that the act (provisions thereof) is in conflict with the
constitution due to the legislative omission. “Revival” of previously effective legal regulation. Other

models of the decision are chosen (describe them).

5. CONSEQUENCES OF THE STATEMENT OF THE EXISTENCE OF LEGISLATIVE
OMISSION IN CONSTITUTIONAL COURT DECISIONS

5.1. Duties arising to the legislator.

Does the statement of the existence of legislative omission in a decision of the constitutional court
mean a duty of the legislator to properly fill in such gap of legal regulation? Does the regulation of
the parliament provide how the questions are considered concerning the implementation of the
constitutional court decisions? Does the parliament promptly react to the decisions of the
constitutional court, wherein the legislative omission is stated? Are there cases when the
parliament disregarded the decisions of the constitutional court concerning the legislative
omission? How is it ensured that the parliament would implement the duty which has appeared due
to the decision of the constitutional court? What are the powers and role of the constitutional court

in this sphere?
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9.2. Duties arising to other subjects of law-making (for example, the Head of State, the
Government).

Does the statement the existence of legislative omission in a decision of the constitutional court
mean the duty of other law-making subjects to properly fill in such gap of legal regulation? Do the
acts regulating the activity of these subjects provide how the said subjects implement the
constitutional court decisions? Do the said subjects promptly react to the decisions of the
constitutional court, wherein the legislative omission is stated? Are there any cases when these
subjects disregarded the decisions of the constitutional court concerning the legislative omission?
How is it ensured that the said subjects would properly implement such duty? What are the powers

and role of the constitutional court in this sphere?

6. WHEN DRAWING CONCLUSIONS concerning the experience of the constitutional
court of your state regarding consideration of cases by the Constitutional Court related to
legislative omission, answer the following questions: is it possible to consider such
investigations as an important activity of the constitutional court (explain why), does the
constitutional court have sufficient legal instruments of such investigation and how do the

constitutional court decisions influence the process of law-making in such cases?

Note: /f possible, present the statistical data about the considered cases related to

legislative omission and their relation with other cases together with the national report.



